Searching for Evidence ^, /<, 

Solicitor General Thurgood Marshall has sub- 
mitted to the Supreme Court a persuasive argu- 
ment m favor of relaxing the rules regarding 
the admissibility of evidence seized in the course 
of a reasonable and lawful search. The Court 
as held in the past that law enforcement offi- 
cers making such a search may seize only “things 
connected with the crime as its fruits or as the 
means by which it was committed, as well as 
weapons and other things to effect an escape from 
custody. A search for evidence with which to 
convict a suspect or the use of “more evidence” 
incidentally or accidentally obtained has been 
ruled impermissible. 

, T i us > as m a case now under consideration 
by the Supreme Court, a gun found as a result 
ot a lawfui search was admissible but clothing 
which linked the accused to an armed robbery 
was not. The Solicitor General contends that this 
handicaps the police without really promoting the 
privacy which it was the purpose of the Fourth 

J° protect And he contends also 
that the Fifth Amendment’s privilege against self- 
mcrimination would not be breached by a seizure 
o mere evidence provided the seized material did 
not include “testimonial or communicative private 
papers.” 

The Fourth Amendment was rooted in the ex- 
perience of the American colonists with the 
odious general warrants issued for the purpose 
of conducting random searches. But the essential 
safeguard against this evil lies in restricting the 
scope of a search— insisting that probable cause 
exist for making it and that the object of the 
search be specified. As Mr. Marshall observes. 

No greater opportunity for general searches is 
afforded by a rule permitting evidence to be 
sought than now exists if the police search under 
a warrant for fruits or instrumentalities.” 

If a lawful search brings to light incriminating 
material such as clothing, we do not see that 
this violates the privilege against self-incrimina- 
ti°n a °y more than > say, fingerprinting an accused 
or subjecting him to identification in a line-un 
We believe, however, that there must be careful 
judicial scrutiny of the circumstances of such a 
search to determine that it did not entail mere 
rummaging and that the material seized was not 
essentially private in character, such as a diary 
or a letter. J 

The Solicitor General’s most impressive argu- 
ment is a quotation from the Supreme Court’s 
opinion in the Escobedo case asserting that “a 
system of criminal law enforcement which comes 
to depend on the ‘confession’ will, in the long 
run, be less reliable and more subject to abuses 
than a system which depends on extrinsic evidence 
independently secured through skillful investiga- 
tion. We believe this to be thoroughly sound 
and right. And so we should like to see the 
door to skfilfu! investigation left reasonably open 
as the door to induced confessions is closed. The 
vital interest of free men lies in forbidding offi- 
cial intrusions on privacy— not in facilitating con- 
cealment of valid evidence 



